
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



1898.] STONEBUBNEB V. MOTLEY. 163 



SUPREME COURT OF APPEALS OP VIRGINIA. 
RICHMOND. 

StONEBTJBNER & RlCHARDS V. MOTLEY AND OTHEES.* 

April 7, 1898. 
Absent, Cardioell, J. 

1. Fraudulent Conveyances — Reserving interest or control — Deferring sale till re- 

quired by creditors. A debtor cannot convey his property to a trustee to secure 
creditors and reserve an interest in or control over the property inconsistent 
with the grant, and adequate to its defeat, but a direction to the trustee, 
" when so required by the creditors, to take charge of said property and sell 
the same at public auction," is not of itself such reservation of interest or 
control as to avoid the deed. 

2. Fraudulent Conveyances — Board and lodging as between husband and wife, 

and parent and child — Express promise after service rendered. Board and lodg- 
ing and the keep of a horse do not, as between husband and wife, parent and 
child, and other near relatives constitute a consideration from which the law 
will imply a promise of payment, and no action can be maintained therefor 
in the absence of an express contract or engagement to pay for them. Nor 
can an express promise to pay, made after the supplies have been furnished 
or the services rendered, be enforced against the promisor to the prejudice of 
his creditors. 

3. Fraudulent Conveyances — Elimination of one debt by appellate court — Esti- 

mates of value of properly conveyed. Where a deed of trust to secure creditors 
has been assailed by an unsecured creditor, and one of the secured debts has 
been stricken out by the appellate court as fraudulent, that court will not, 
upon mere estimates of the value of the property conveyed, declare that it is 
not more than sufficient to pay the other secured creditors whose debts are 
not disputed. 

4. Deed to Secure Creditors — Debt valid in part and void in part. Though 

a part of a debt secured in a deed of trust may be held to be without con- 
sideration, and the deed to that extent void, it nevertheless furnishes a valid 
security for the balance of the debt not tainted with fraud, and founded on a 
valuable consideration. In the case in judgment a part of the debt is founded 
on a sufficient consideration. 

5. Deed to Indemnify Surety — Disposition of fund till liability of surety is 

fixed. Where a deed of trust is given to indemnify a surety in a given 
amount, and it does not appear that the surety has been required to pay any- 
thing on account of his suretyship, a court of equity, in administering the 
trust, should not direct the amount to be paid to the surety, but should hold 
it until it can' be ascertained whether or not there will ultimately be any 
liability on the surety. 

* Reported by M. P. Burks, State Reporter. 
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6. Counsel Fees — Allowance by court. While in proper cases courts of equity 
may make allowance for counsel fees to be paid out of funds under the con- 
trol of the court, it is a power capable of great abuse, and should be exer- 
cised with the utmost caution and a jealous regard for the rights of the 
litigants. 

Appeal from decrees of the Circuit Court of Essex county, pro- 
nounced June 16, 1895, and January 4, 1896, in three suits in chan- 
cery heard together, wherein the appellants and others were respec- 
tively the complainants, and the appellees were the defendants. 

Reversed. 

The deed assailed in this case conveyed, amongst other things, two 
stocks of goods. The following is a copy of the deed, omitting the 
names of creditors and the amounts secured: 

"This deed made and entered into this 20th day of January, 1894, between 
I). P. Motley, of the first, W. E. Wright, of the second as trustee, and the fol- 
lowing creditors, of the third part, witnesseth : That whereas the said D. P. Mot- 
ley is indebted to various persons in sums herein named, which he wishes to 
secure. Now, therefore, in consideration of the premises of five dollars in hand 
paid him by said W. E. Wright, trustee, he doth grant unto said trustee the fol- 
lowing property: His property and stock of goods at Rexburg, estimated at 
$1 ,000 ; at Battery at $800 ; large sawmill and fixtures at $400 ; small sawmill 
and fixtures at $300; one horse at $50 ; ten mules at $750 ; four wagons and gear 
at $100; five ox carts and yokes at $50; six yoke of oxen at $240; interest in 
Tappahannock Machine Works at $600 ; twenty acres of land at Battery at $200; 
land bought of Dr. Lewis at $150; lot of land adjoining Motley's mill at $10; 
standing timber at $600; store accounts due, $800 ; interest in lumber on hand, 
$400. In trust to secure, &c 

"The said trustee when so required by the creditors to take charge of said 
property and sell the same at public auction, to the best advantage of all parties 
and out of the proceeds, after paying the costs of drawing and executing this 
deed, shall pay the first class creditors in full, next the second creditors in full, 
and if any surplus remains, he shall pay over the same to the grantor or to his 
order. 

"Witness the following signatures and seals this the day and year first herein 
written." 

The case was referred to a commissioner to ' ' inquire and ascertain 
who had charge of the mercantile business of D. P. Motley at Rex- 
burg and Battery, in Essex county, from the 20th day of January, 
1894, to the date of sale." Upon this point the commissioner re- 
ported : 

" That W. T. Noil had charge of the mercantile business of D. P. Motley at 
the Battery, and that J. B. Kidd had charge of the mercantile business of said 
Motley at Rexburg, both from the 20th day of January, 1894, to the date of sale 
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by Trustee Wright, J. R. Kidd taking charge as agent for W. E. Wright, trustee, 
on Monday, the 22nd day of January, 1894, at Rexburg, and W. T. Noil taking 
charge at the Battery as agent for same some time during the same week." 

Pollard & Sands, for the appellant. 

W. W. Woodward, J. W. Fleet, W. 0. Garter, Thos. Croxton, Rich- 
ard H. Bag by and H. I. Lewis, for the appellees. 

Keith, P., delivered the opinion of the court. 

D. P. Motley, being embarrassed, executed a deed of trust to W. 
E. Wright, trustee, for the benefit of certain creditors therein named, 
which deed is attacked as fraudulent as to them by the appellants, 
Stoneburner and Richards, and other creditors of D. P. Motley. They 
allege that the deed reserves to the grantor an interest and control 
over the property inconsistent with its avowed objects and adequate to 
their defeat. The deed, after conveying certain property to the 
trustee, directs him, ' ' when so required by the creditors, to take 
charge of said property and sell the same at public auction." The 
language quoted is relied upon by appellants to avoid the deed. The 
principle invoked is abundantly sustained by authority. See Catt v. 
Knabe, 93 Va. 736. But the deed under consideration is not within 
its terms. It contains no reservation of any interest or control in the 
grantor. The property is conveyed without condition to the trustee, 
and those for whose benefit it was made have full power and dominion 
over it. There was no error, therefore, in the decree of the Circuit 
Court upon this point. 

The deed was also assailed by appellants as being fraudulent in fact 
because it "secures J. R. Motley about $2,400 due him and for 
which he is liable as surety" of the grantor. J. R. Motley is the 
father of D. P. Motley, the grantor, and $1,200 of the amount se- 
cured, as shown by the account filed in the record, is ' ' for board of 
horse, self, and furnishing horse 12 years at $100 per annum." There 
is no pretence that for this sum there was any antecedent contract by 
which the son bound himself to pay his father anything. As between 
strangers board and lodging and the keep of a horse would constitute 
a consideration from which the law would imply a promise to pay; 
but it is well settled that as between persons standing to each other in 
the relation of husband and wife, parent and child, grand-parents, broth- 
ers, stepchildren, and other near relations, no action can be maintained 
for such services, in the absence of an express contract or engagement 
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to pay for them. The rule, says Chancellor Green, in Updike v. Titus, 
2 Beasley at p. 153, "rests upon the simple reason, that such services 
are not performed in the expectation or upon the faith of receiving 
pecuniary compensation. Ordinarily, for a service rendered, the law 
implies a promise to pay corresponding with the value of the service; 
but for services rendered by members of a family to each other no 
promise is implied for remuneration, because they were not performed 
in the expectation, by either party, that pecuniary compensation would 
be made or demanded. The authorities upon this subject are numer- 
ous and decided, and the principle upon which they rest too clear for 
doubt." 

"An express promise cannot be supported by a consideration from 
which the law could not imply a promise except where the express 
promise does away with a legal suspension or bar of right of action, 
which, but for such suspension or bar, would be valid." Beaumont 
v. Reeve, 8 Adolp. & Ell. 486. 

The principle is stated by Wightman, J., in the same case, as fol- 
lows: "A precedent moral obligation, not capable of creating an 
original cause of action, will not support an express promise." 

It is clear that independent of the express promise on the part of 
the son made after the services were rendered there could, in this 
case, have been no recovery upon the original cause of action, for it 
rested upon no consideration from which the law would have implied 
a promise to pay, and therefore the subsequent promise is insufficient. 
See, in addition to authorities already cited, Cook v. Bradley, 7 Conn. 
57; Mills v. Wyman, 3 Pick. 207; Wennall v. Adney, 3 B. & P. 249; 
and Hack v. Stewart, 8 Barr, at p. 217. 

The latter case is similar in many of its aspects to that under con- 
sideration, the father having conveyed to the son, in consideration of 
work and labor done by the son after he became twenty-one years of 
age. The conveyance was held to be fraudulent as to the other cred- 
itors of the father. 

As to the item of $1,200 the contention of the appellants should 
have been sustained. 

It is claimed on behalf of appellees that the appellants were not in- 
jured by the ruling of the court in dismissing their bill, because they 
say that the undisputed debts secured in the deed would have ex- 
hausted the property conveyed before reaching them, even though 
appellants were successful in every contention they make. 

This suggestion would require us to rely upon estimates possibly 
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erroneous and misleading, and courts should be careful when an error 
to the prejudice of a litigant is established to decline to correct it upon 
the idea that it works no injury. Presumably all error is prejudicial, 
and to warrant the court in disregarding established error upon the 
theory that the other party is not aggrieved thereby it should be made 
very plainly to appear that such is the fact. 

The account of D. P. Motley with J. R. Motley, to which we have 
already referred, as to the item of board, etc. , amounts in the aggre- 
gate to $2,733.62|. Striking out the $1,200 for board leaves a bal- 
ance of more than $1,500; which is claimed to be due for timber, 
ties, corn, and other property sold by the father to the son. This 
claim rests upon a different ground from that for board. The son waa 
in active business, and dealing in the purchase and sale of such ar- 
ticles as are found in .the account under consideration. The evidence 
tends to rebut the presumption that these items were delivered by the 
father as a gift, and they therefore constitute a good consideration for 
the deed of trust, though a part was barred by the statute of limita- 
tions at the time of its execution. Striking out, therefore, the item 
of $1,200, the residue of the account is free from objection. 

It is claimed by appellees that the deed secured J. R. Motley $2,400 
due him and for which he is liable as surety of the grantor, and there 
is evidence proving that as surety he was responsible for about $1,000, 
which, added to the $1,500, amounts to more than the $2,400 for 
which the decree was rendered in favor of J. R. Motley. There is 
no proof, however, that J. R. Motley has paid or will be required to 
pay as surety the debts for which he is bound as such, and the decree 
appealed from directs the sum of $2,400 to be paid to him, or his 
attorney, unconditionally. If the $2,400 decreed to be paid embraces 
the $1,200 for board it was erroneous for the reasons already stated. 
If it consisted of the $1,500 named in the account between the father 
and the son, and the liability of the father as surety is to be looked 
to to make up the sum of $2,400, then $900 should have been retained 
by the court until it could be ascertained and determined whether or 
not ultimate liability as surety would fall upon J. R. Motley. 

Another objection taken to the decree of the court below by appel- 
lants is because it allows a fee ot $500 to counsel for R. M. Sutton & 
Co. and extra compensation to the trustee for services rendered by 
him. 

There are cases which justify courts in making allowance for fees 
to counsel to be paid out of funds under their control, a power capa- 
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ble of great abuse and one which should be exercised with the most 
jealous caution, and regard to the rights of the litigants. In most 
cases it is better to leave those concerned to contract for the compen- 
sation to be paid for the services rendered or received. But while 
this is true, it is also true that where parties to a suit unrepresented 
by counsel reap the benefit of services rendered in the progress of a 
cause, it is right and proper that those who received the benefit should 
be required to make just compensation for it. But we repeat it is a 
power which is very capable of being abused, and should therefore be 
cautiously exercised lest thereby the administration of justice be 
brought into reproach. 

The fee of $500 was allowed in this case because, as is stated in the 
decree, the fund ' ' arising from the sale was largely increased " by a 
sale of the property on time, as a result of the litigation, instead of 
for cash, as provided for in the deed. Any party to the deed could 
have insisted upon the execution of the deed in accordance with its 
terms, and any change made in it must therefore have been the result 
of agreement among the parties, and not of any particular service 
rendered by counsel, and the fee allowed would seem to be a very 
generous compensation for the service performed; there is reason to be- 
lieve, however, that upon this point the decree was rendered with the 
assent of those affected by it, and, as the cause must go back to the 
Circuit Court to be further proceeded in, we express no opinion be- 
yond what has already been said upon the assignment of error with 
respect to the fees of counsel and the allowance to the trustee, but 
will leave these items to be further considered and disposed of in the 
Circuit Court. 

For the reasons stated, the decree complained of must be reversed. 

Reversed. 

NOTE : The principle applied in this case, that the law will not imply a con- 
tract to pay for services rendered by one near relative to another, in the absence 
of an express contract, has been applied in two Virginia cases. In Williams v. 
Stonestreet, 3 Kand. 559, a claim by a son-in-law for nursing his father-in-law in 
his last illness was rejected. There was no express contract to pay for the ser- 
vices. Judge Cabell, delivering the opinion of the court, says: "There was no 
contract, express or implied; and, considering the relation between the parties, 
the services were such that no compensation ought to have been expected." Tn 
Harshberger v. Alger, 31 Gratt. 52, 66, a similar claim asserted by a daughter 
against the estate of her mother was rejected. Burks, J., delivering an opinion 
in which all the other judges concurred, says: "As between parent and child 
(adult) the common law imposes no obligation on either to support the other, not 
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even to furnish necessaries in the strictest sense of that term; but there is a high 
mora! duty on each to render the other all needful assistance. . . . When- 
ever, therefore, compensation is claimed in any case by either against the other 
for services rendered or the like, it must be determined from the particular cir- 
cumstances of that case whether the claim should be allowed or not. There can 
be no fixed rule governing all cases alike. In the absence of direct proof of any 
express contract, the question always is: Can it be reasonably inferred that pecu- 
niary compensation was in the view of the parties at the time the services were 
rendered ? And the solution of that question depends on a consideration of all 
the circumstances of the case, the relations of the parties being one of these cir- 
cumstances." The claim asserted in the principal case, and rejected by the court, 
seems clearly to have been an afterthought, and was properly rejected. 

The subject of fraudulent conveyances is too large to be discussed in a note, 
but we beg to call attention to deeds of trust on fixtures. Nothing is more com- 
mon than for a merchant to convey his stock and fixtures in trust to secure creditors, 
and in some cases the fixtures are of more value than the stock. From Lang v. 
Lee, 3 Rand. 410, down to Hughes, Efinger & Co. v. Epling, 93 Va. 424, it has 
been uniformly held that a deed of trust on a stock of goods left in possession of 
the grantor, with power to sell in course of trade and appropriate proceeds till de- 
fault in the payment of the debt secured, is void. But how about the fixtures — 
the show cases, the handsome prescription counters, the shelf bottles, soda foun- 
tains and other expensive fixtures in a drug store ? These are permanent in their 
character and not intended for sale — certainly not for sale in the usual course of 
business. They are as valuable as horses, more permanent in their nature, and 
less expensive to keep. If a part of a debt secured may be fraudulent and the 
balance valid, and the deed held valid as to such balance, why may not a deed 
which conveys stock and fixtures be held void as to the stock, but valid as to the 
fixtures? No answer has been given to this question by the Virginia cases, 
though deeds have been held void as to both stock and fixtures in at least two cases. 
In McCormick v. Atkinson, 78 Va. 8, the stock and fixtures of a drug store were 
conveyed to secure a bond payable three years after date, with power to the trus- 
tee to take possession and make sale upon request of the creditor secured after 
default in the payment of the bond. No express powers were reserved by the 
grantor, but the court said that by fair implication the grantor had the power of 
sale, and the deed was void as to both stock and fixtures. The question of the 
validity of the deed as to the fixtures did not escape the attention of the court, 
but was pointedly made in the petition for the appeal in the following language : 

" If his (petitioner's) claim be not valid to the said 3-10 of the changeable 
stock, which remained in kind until sold herein by the special receiver, Hancock, 
on what principle can it be denied its lien on the permanent and unchangeable 
fixtures ? No case in Virginia goes the length of an intimation that such per- 
sonal property as this cannot be safely embraced in a deed of trust. Upon princi- 
ple, such personalty cannot differ in this respect from the countless varieties of 
personalty which may always safely be embraced in a deed of trust as against all 
comers. They were located at the time of the subsequent creation of the liens of 
the execution of F. H. Bonley's creditors where they were located when petition- 
er's trust deed was recorded — at a drug store in Winchester — an exceptional estab- 
lishment, giving character and locality to such articles ; and the recorded deed so 
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described them — the deed recorded long prior to the creation of those execution 
liens. If a flock of sheep or a herd of horses or cattle, the fixed stock of a farm, 
can be embraced in a deed of trust so as to be permanently bound by it, they are 
liable, although their increase may not be; and if the fixtures of a store, which 
are the basis on which its trade operates and is built, are in likewise embraced in 
a trust deed, they are bound, although what they add to the store in their profits 
and increase of stock may hot be. See Sipe v. Earman, 20 Gratt. 563, &c In 
this case, as in that, the interest was payable annually. See 20 Gratt. p. 568. 

"It can scarcely be seriously maintained that because petitioner's deed may 
not be broad enough to cover all the stock or any of the stock, because it may be 
held invalid or fraudulent in law as to all or any of the stock, therefore the 
fixtures or any other property (real or personal) clearly covered by it, cannot be 
claimed by its lien. It may be effective for part, and not affective for the residue 
of the property conveyed." And yet the deed was held void as to the fixtures as 
well as the stock. 

In Saunders v. Waggoner, 82 Va. 316, the property conveyed consisted, 
amongst other things, of a stock of goods, two tracts of land, leaf tobacco, fixtures 
in the tobacco factory and in the store, horses, cattle, &c., &c. The deed pro- 
vided that the grantor should "hold, occupy and enjoy the use and profit of the 
property therein conveyed for the term of two years," upon paying ten per cent. 
of the debts of the first class every four months; and provided for a sale if two of 
such payments should be in default at any time, and a majority of the creditors 
secured should request a sale. Subsequent creditors levied executions upon the 
personal property conveyed, consisting of the stock of goods, fixtures, and cattle 
above mentioned, and the question presented was which had the better claim. 
The deed was held void, and the executions creditors given priority. Whether the 
deed was void as to the land conveyed was not involved in the decision, as the 
executions were leyied only on the personal property. The fixtures were treated 
as personalty and held liable to the executions. The language of the opinion is 
broad enough to cover the land also, and we can see no distinction between that 
and the horses and cattle on the land. The language used is: "The deed of 
trust of March 15, 1884, reserves upon its face powers of use, enjoyment, and 
dominion over the property conveyed, inconsistent with its avowed object and 
entirely adequate to the defeat thereof, and, by all the authorities, and upon rea- 
son and justice, the deed is thereby rendered fraudulent, null and void, as against 
creditors and purchasers." The reservation was not adequate to defeat the deed 
as to any of property conveyed except the stock of goods and possibly the tobacco. 
It will be observed that the only reservation by the grantor was the right " to hold, 
occupy and enjoy the use and profit ' ' of the property conveyed for the space of two 
years, upon certain conditions, and yet the deed was held void as to all the prop- 
erty levied on, including fixtures, horses and cattle. No power of sale was re- 
served by the grantor. He was simply to hold, occupy and enjoy the use and profit. 

The reasoning of the court is not altogether clear, but we think it is to be in- 
ferred that the court meant to declare that the reservations as to the stock of goods 
showed an intent to defraud at least as to them, and that this tainted the entire 
deed, and hence the deed was wholly fraudulent. 

If an inconsistent reservation as to a part of the property conveyed is such an 
evidence of fraud as taints the entire deed and renders the conveyance void in 
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toto, it would seem, on principle, that where a gross sum is secured to one creditor 
and it is shown that there was no consideration for one-half of the debt, but that 
an effort was made to secure by fraud more than was due, he should be excluded 
altogether. Otherwise he risks nothing. He should be made to pay the penalty 
of seeking to recover what he is not entitled to. 

In each of the above cases the deeds were assailed before the trustee had taken 
possession. In Lang v. Lee, 3 Band. 410, 431, Judge Coalter said: "Had the 
trustee, Browne, taken possession of the goods before the second deed of trust it 
might have been another matter, or before a judgment recovered against Lee, in 
case of a judgment creditor. This was not done. Such an act of taking posses- 
sion, might, from its date, have purged the deed of its original vice, by discharg- 
ing it of that condition, which rendered the lien abortive." The debtor then no 
longer continues to be "owner or not, of his goods, at the election of one cred- 
itor." The above language of Judge Coalter is quoted with approval by Judge 
Daniel in Sheppards v. Turpin, 3 Gratt. 373, 401, but it does not seem that the 
point was necessary to the decision of either case, or was in fact involved in either. 
But a line of dicta is quite as potent as a case in point. "A dictum is sometimes 
made the starting-point for a line of direct decisions, which, notwithstanding the 
origin on which they rest, are too weighty, in their accumulated strength, to be 
overthrown." Black on Interpretation of Laws, p. 398. See also Bradley Salt 
Co. v. Norfolk &c Go., 95 Va. 461. 

In the principal case the trustee took immediate possession, and it seems that 
the court must have entertained the view suggested by Judge Coalter that this 
"purged the deed of its original vice." 

For a full note on the subject of fraudulent reservations by grantors, see 15 
Am. St. Report, 912. M. P. Burks. 



Pace v. Pace's Administrator, and Others.* 

Supreme Court of Appeals : At Richmond. 

April 7, 1898. 

Absent, Gar dwell and Buchanan, f J J. 

1. Subrogation — Decedents estate — Debt paid by co-surety — Amount for which he 
may prove. — The liabilities of the estate of a decedent, and the rights of his 
creditors, are fixed by his death. If at that time a creditor has the right to 
prove against a decedent's estate a debt for which the decedent and another 
are bound as sureties, and subsequently the co-surety pays the debt, he is sub- 
stituted to the right of the creditor, and may prove the whole debt against 
the estate of the decedent, and receive dividends thereon until one-half of the 
debt is paid, although the estate of the decedent will not pay his debts in full. 

Appeal from a decree of the Corporation Court of the city of Dan- 
ville, pronounced March 16, 1896, in a suit in chancery wherein John 

* Reported by M. P. Barks, State Reporter. 

f Judge Buchanan was interested In the question Involved. 



